Issuing Personal Protection Orders — Statutory Overview

6.1

In This Chapter...

6.1 Chapter OVEIVIEW .......ccoiiiiiiiiieeieiiieieteeeeee e 201
6.2 Introduction to Personal Protection Orders ...........ccccceveeniiiinenenennn. 202
6.3 Domestic Relationship Personal Protection Orders Under MCL
600.2950; MSA 27A.2950 ...ccooiiciieiieeee et 207
6.4 Non-domestic Stalking Personal Protection Orders Under MCL
600.29508; MSA 27A.2950(1) ..vvveeeieeeeeiiiiiiiiiieeee e 211
6.5 Procedures for ISSUING PPOS .........cooiiiiiiiiiiiieeee e 215
6.6 Dismissal 0f @ PPO ACHION .....cooviiiiiiiiiiiiiiiiiiiiiii e 229
6.7 Motion to Modify, Terminate, or Extend a PPO .........covvvviveiniiinnnnnnn. 231
6.8 A Word About Peace BONAS .......ccccoeiiiiiiiiiiiiiiieaeeeiiiiiiieeeeee e 235

Chapter Overview

Because domestic violence frequently involves criminal behavior, the main
focus of the preceding chapters of this benchbook has been on Michigan’'s
criminal justice response to abusive behavior. Like all other states, however,
Michigan also makes use of civil injunctive remedies to protect its citizens
from domestic violence. In 1994, the Michigan Legis ature created two types
of “persona protection order” (“PPO”). These two civil remedies are
distinguished according to the rel ationshi p between the parties. The“ domestic
relationship PPO” enjoins abuse in certain domestic relationships that are
defined by statute. The “non-domestic stalking PPO” protects victims of
stalking, regardless of the relationship between the parties.* These two
remedies are the subject of this chapter and Chapters 7 and 8. This chapter
surveys the statutory and court rule provisions for issuing PPOs. Chapter 7
discusses common practical concerns in issuing PPOs that are not addressed
in the statutes and court rules. Enforcement proceedings are the subject of
Chapter 8.

This chapter contains information about:

F Theevolution of PPOs.

F Thedifference between domestic rel ationship PPOs and non-domestic
stalking PPOs.

F The substantive and procedural requirements for issuing PPOs.

F The procedures for dismissing PPO actions.

F The procedures for modifying, extending, and terminating PPOs.

F The limitations of district court peace bonds in domestic violence

cases.
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6.2

Introduction to Personal Protection Orders

Civil protection orders against domestic violence supplement the protections
of the criminal law. This section briefly explorestherolethat such orders play
in combatting domestic violence. It also outlines the development of
Michigan’s two types of “personal protection order,” and highlights the most
important features of these orders.

. The Role of Protection Orders in Combatting Domestic

Violence

Every statein the United States has enacted statutes authorizing courtsto issue
civil protection orders against domestic violence. Therelief provided in these
statutes is typically tailored to meet the unique circumstances of domestic
violence, and so differs from traditional injunctive relief in certain respects.
To protect petitioners in emergency situations, for example, state statutes
generally give the courts broad authority to award ex parte relief upon a
showing of immediate danger or irreparable injury. Moreover, as part of a
consistent policy to treat domestic violence as a crime, most states provide for
criminal  enforcement measures against individuals who violate civil
protection orders. Some states mandate warrantless arrest upon probable
cause to believe that the restrained party has violated the protection order.
Other states, including Michigan, authorize warrantless arrest under those
circumstances. In some jurisdictions, including Michigan, violation is subject
to criminal contempt sanctions. In other states, violation of a civil protection
order constitutes a misdemeanor; in many of these states, contempt is an
alternative or additional charge that may be lodged against the violator.*

In astudy of the effectiveness of civil protection orders, the National Center
for State Courts (“NCSC”) found that such orders were effective to deter
domestic abuse, particularly when linked with accessible court processes, and
public and private support services. After interviewing women who received
protection orders in the Family Court in Wilmington, Delaware, the County
Court in Denver, Colorado, and the District of Columbia Superior Court, the
NCSC study reported the following findings:*

F Civil protection orders assisted petitioners in regaining a sense of
well-being.

Approximately one month after receiving a civil protection order, three-
quarters of the study participants reported that the order had a positive
effect on their sense of well-being. After six months, the proportion of
participants reporting life improvement increased to 85%. Ninety-five
percent of study participants stated that they would seek a protection order
again if necessary.*
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F In a majority of cases, civil protection orders deterred repeated
incidents of physical and psychological abuse.

Slightly more than 72% of the study participants reported no violation of
their protection orders within the first month after issuance. Slightly more
than 65% of participants reported no violation within six months after
issuance.*

F A combination of civil and criminal remedies may be needed to
prevent abuse by persons with a criminal history.

Study participants reported a greater number of problems with their
protection orders in cases where the restrained party had a prior criminal
history. Nonethel ess, these same participants were more likely to report an
improved sense of well-being after issuance of the civil protection order.
The study authors suggest that these findings show the need for both civil
and criminal intervention in cases where an abuser has a history of violent
crime. Additionally, the study authors noted that safety planning for the
abused individual islikely to play arolein the effectiveness of protection
orders and other interventions to deter domestic violence.*

Some researchers have pointed out that a civil protection order can be
particularly useful in situations where criminal prosecution is not practicable.

Such situations may involve abusive behavior that is not criminal, but is
nonetheless serious in itslong-range potential for harm. Keeping in mind that

domestic violence may tend to escalate in severity and frequency over time, a
court can issue a civil protection order in the early stages of a violent

relationship to address non-criminal abusive behavior before it escalates to
point of serious injury. A civil protection order may also be a useful

aternative when the abuse involves misdemeanor conduct (e.g., threats or

shoving), and sufficient evidence to prosecute is lacking. In both of these
cases, a civil protection order can offer protection, and send the abuser a
message that the court and society will not tolerate violent behavior.*

Development of Protection Orders in Michigan

In Michigan, a civil protection order against domestic abuse is known as a
“personal protection order” or “PPO.” Although PPOs were first created by
the Legidlature in 1994, they evolved from earlier forms of injunctive relief
against domestic violence.* In 1983, the Michigan Legislature enacted MCL
600.2950; MSA 27A.2950, which criminalized the enforcement proceedings
for certain injunctions against domestic abuse by providing that violators
would be subject to warrantless arrest and criminal contempt sanctions. These
stringent enforcement measures applied only under the following limited
circumstances, however:

F Asenacted in 1983, MCL 600.2950; MSA 27A.2950 protected only
those victims who had a past or present marriage or cohabitation
relationship with the abuser.

F The tgges of behavior that the court could restrain under MCL
600.2950; MSA 27A.2950 were restricted to entry onto premises,
assaultive behavior, and unauthorized removal of minor children from
the person having legal custody.
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In addition to the foregoing limitations, MCL 600.2950; MSA 27A.2950 was
inapplicable where adivorce action was pending between the parties. Victims
involved in divorce proceedings could obtain similar relief under MCL
552.14; MSA 25.94, however.

Michigan’s 1992 anti-stalking legislation filled some of the gaps in MCL
600.2950; MSA 27A.2950. In 1992, the L egidature enacted MCL 600.2950g;
MSA 27A.2950(1), which authorized the circuit court to issue injunctions
against stalking.* Like MCL 600.2950; MSA 27A.2950, the 1992 statute
provided that violation of an anti-stalking injunction would be subject to
warrantless arrest and criminal contempt sanctions. However, the 1992
statute’ s protections from abuse were broader than those afforded in MCL
600.2950; MSA 27A.2950 in the following respects:

F The protections of MCL 600.2950a; MSA 27A.2950(1) extended to
any person who was stalked by another, regardless of the stalker’'s
relationship to the victim.

F The protections of MCL 600.2950a; MSA 27A.2950(1) extended to a
broader range of abusive behavior, such as verbal contact that caused
avictim to feel threatened.

By covering a wider range of persons and abusive behaviors, MCL
600.2950a; M SA 27A.2950(1) improved the protection that courts could give
to domestic abuse victims who were being stalked.* For those cases where
anti-stalking relief was not applicable, however, domestic abuse victims were
still limited to the relief available under MCL 600.2950; MSA 27A.2950 and
MCL 552.14; MSA 25.94.

In 1994, the Michigan Legisature gave the courts' injunctive authority over
domestic abuseits current basic shape. Amendmentsto MCL 600.2950; MSA
27A.2950 and MCL 600.2950a; MSA 27A.2950(1) created two types of
“personal protection order” (“PPO”). These two civil remedies are
distinguished according to the rel ationship between the parties. The* domestic
relationship PPO” created under MCL 600.2950; MSA 27A.2950 enjoins
abuse in certain domestic relationships that are defined by statute. The “non-
domestic stalking PPO” created under MCL 600.2950a; MSA 27A.2950(1)
protectsvictims of stalking, regardless of the relationship between the parties.
Aswas the case under the earlier versions of these statutes, violators of PPOs
issued under the amended statutes are subject to warrantless arrest and
criminal contempt sanctions. However, the protections availablein a PPO are
broader, extending to victimsin more categories of relationships, and to more
types of abusive behavior.

Since 1994, the Michigan Legislature has enacted many amendments to the
PPO and other related statutesto clarify uncertainties about this novel form of
relief that have arisen in practice. Of particular significance are amendments
enacted in 1999 that provide for issuance and enforcement of a PPO against a
respondent under age 18. Because PPO practice continues to evolve, this
subject is likely to remain a legidlative priority for some time. Accordingly,
thereader is cautioned to be alert for statutory and court rule changes that may
take place after the publication date of this benchbook.
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Chapter 6

C. Overview of Michigan’s PPO Statutes

Michigan personal protection orders have the following features:

F PPOs are available to restrain domestic abuse and stalking .

The 1994 PPO legidation created two types of protection order,
differentiated according to the relationship between the parties. Because
domestic abuse is not aways confined to parties living in the same
household, these two types of PPO encompass a broad range of
interpersonal contexts. Under MCL 600.2950(1); MSA 27A.2950(1), the
“domestic relationship PPO” protects individuals who live or have lived
with the abuser, have a child in common with the abuser, or who have a
past or present marriage or dating relationship with the abuser. Under
MCL 600.2950a(1); MSA 27A.2950(1)(1), the “non-domestic stalking
PPO” protects victims of stalking, regardless of whether they have a
relationship with the abuser.

A PPO should not be used for any dispute that does not involve
domestic abuse or stalking as described in the PPO statutes.
Neighborhood or work place disputes that do not meet the criteria for a
PPO are better addressed by community dispute resolution and district
court peace bonds. PPOs are also inappropriate to address domestic
relations disputes regarding custody, parenting time, support, or property
division. See Section 6.8 on peace bonds. See Sections 7.7, 10.7, and
12.5(B) on the relationship between PPO and domestic relations
proceedings.

F PPOs are available to restrain a broad range of abusive behavior.

Domestic violence perpetrators exhibit behavior that includes property * See Section
destruction, threats, abuse of economic power, and psychological abusein 1.5on abusive
addition to physical assault of the victim.* Accordingly, the PPO statutes | tectics.
authorize Michigan’s courts to restrain a broad range of abusive actions.
A “domestic relationship PPO” is available to restrain a number of
specified abusive acts, as well as “any other specific act or conduct that
imposes upon or interferes with personal liberty, or that causes a
reasonable apprehension of violence” MCL 600.2950(1)(j); MSA
27A.2950(1)(j). MCL 600.2950a; MSA 27A.2950(1) authorizes the court
to restrain conduct that is prohibited under the criminal stalking statutes.

The type of PPO to use in a given situation is determined by the
relationship between the parties, not by the type of behavior to be
restrained. Therefore, if the parties are involved in one of the four types
of domestic relationships described in MCL 600.2950(1); MSA
27A.2950(1), a domestic relationship PPO should be used, even if the
abusive behavior constitutes stalking. See MCL 600.2950(1)(i); MSA
27A.2950(1)(i).
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F Upon an appropriate factual showing, relief is available on an ex

parte basis without notice to the restrained individual.

Because domestic violence perpetrators seek to control ther intimate
partners, domestic violence may escalate when the abused individual
takes steps to escape it.* Since court intervention threatens the abuser’s
control, initiation of court proceedings may actually increase the danger.
Accordingly, a court must issue an ex parte PPO if it clearly appears from
specific facts that immediate and irreparable injury, loss, or damage will
result from the delay required to effectuate notice, or that notice itself will
precipitate adverse action before a PPO can beissued. An ex parte PPO is
effective when signed by a judge without written or ora notice to the
restrained individual, and is immediately enforceable. MCL 600.2950(9),
(12)(b), (12); MSA 27A.2950(9), (11)(b), (12), and MCL 600.2950&(6), (8)(b),
(9); MSA 27A.2950(1)(6), (8)(b), (9).

A person under age 18 or a legally incapacitated individual may
be a party to a PPO action.

The PPO statutes contain no age restrictions with regard to the i ssuance or
enforcement of a PPO. However, legidation enacted in 1999 and
corresponding court rule amendments set forth specific procedures for
casesinvolving arespondent under age 18. In general, PPO actionswith a
minor party are subject to the same issuance procedures that apply in
actions involving adults, although MCR 3.703(F)(1) requires a petitioner
under age 18 or a legally incapacitated individual to proceed through a
next friend. Enforcement proceedings against a respondent under age 18
differ significantly from adult enforcement proceedings and are governed
by subchapter 5.900 of the Michigan Court Rules. See MCR 3.701(A) and
5.981 on the rules applicable to minor respondents. Moreover, PPO
violations by persons under age 17 are subject to the dispositional
aternatives listed in the Juvenile Code, MCL 712A.18; MSA
27.3178(598.18). The 1999 legidation did not affect the substantive
nature of PPOs with minor respondents, so that statutory distinctions
between domestic relationship PPOs and non-domestic stalking PPOs
(which are described at Sections 6.3 and 6.4) apply regardiess of the age
of the parties.*

A PPO may not be issued if the petitioner and respondent have a
parent/child relationship and the child is an unemancipated
minor.

This restriction reflects a legidative policy determination that juvenile
delinquency, “incorrigibility,” or abuse/neglect proceedings may be better
suited for abusive situations involving a parent and child. See MCL
600.2950(27); MSA 27A.2950(27) and MCL 600.2950a(25); MSA
27A.2950(1)(25).

An ex parte PPO must be valid for at least 182 days.

Ex parte PPOs differ from traditional temporary restraining ordersin that
they are of longer duration. Except in domestic relations actions, a
temporary restraining order issued under MCR 3.310(B)(3) expiresin 14
days unless extended after a hearing with notice to the adverse party.
Because a 14-day period is not long enough to protect victims in many
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6.3

cases, Michigan's PPO statutes set a minimum duration of 182 daysfor an
ex parte PPO, and place no maximum limitation on the duration of any
PPO. MCL 600.2950(13); MSA 27A.2950(13), and MCL 600.2950a(10);

MSA 27A.2950(1)(10). MCR 3.310 is not applicable to petitions for a
personal protection order. MCR 3.701(A).

Violation of a PPO subjects the alleged offender to warrantless
arrest.

MCL 764.15b; MSA 28.874(2) authorizes police to make a warrantless
arrest upon reasonable cause to believe that the respondent is violating or
has violated a PPO, provided that certain notice requirements are met. To
facilitate the warrantless arrest of alleged offenders in emergencies, the
PPO statutes provide for entry of the court’s order into the LEIN system
immediately after issuance. LEIN entry is not a prerequisite for
warrantless arrest authority, however. MCL 600.2950(17), (22); MSA
27A.2950(17), (22), and MCL 600.2950a(14), (19); MSA 27A.2950(1)(14), (19).

Persons found guilty of violating a PPO are subject to criminal
and/or civil contempt sanctions.

The Michigan Legislature has determined that persons found guilty of
violating a PPO shall be subject to both the criminal and civil contempt
powers of the court.* Upon conviction of crimina contempt, an offender
age 17 or older shall be imprisoned for not more than 93 days, and
additionally, may be fined not more than $500. Contempt penalties may
be imposed in addition to any criminal penalty that may be imposed for
another criminal offense arising from the same conduct. MCL
600.2950(23); MSA 27A.2950(23), and MCL 600.2950a(20); MSA
27A.2950(1)(20).

Domestic Relationship Personal Protection Orders Under
MCL 600.2950; MSA 27A.2950

The Legidature has created two types of personal protection orders,
distinguished by the categories of persons who may be restrained:

F

“Domestic relationship PPOs” under MCL 600.2950; MSA
27A.2950, are available to restrain behavior (including stalking) that
interferes with the petitioner’s persona liberty, or that causes a
reasonabl e apprehension of violence, if the respondent is involved in
certain domestic relationships with the petitioner as defined by the
Statute.

“Non-domestic stalking PPOs’ under MCL 600.2950a; MSA
27A.2950(1), are available to enjoin stalking behavior by any person,
regardless of that person’s relationship with the petitioner.

This section addresses the substantive prerequisites for issuing domestic
relationship PPOs. The substantive prerequisites for issuing non-domestic
stalking PPOs are discussed in Section 6.4. Procedures for issuing both types
of PPOs are the subject of Section 6.5.
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Section 6.3
A. Persons Who May Be Restrained

If the respondent falls into any one of the following categories described in
MCL 600.2950(1); MSA 27A.2950(1), a domestic relationship PPO is
appropriate (even if the offensive behavior amounts to stalking):

F The petitioner’s spouse or former spouse.
F A person with whom the petitioner has had a child in common.

F A person who residesor who has resided in the same household as the
petitioner.

F A person with whom the petitioner has or has had a “dating
relationship.”

The statute puts no time limitation on the foregoing domestic relationships
that have occurred in the petitioner’s past.

Dating relationship” is defined in the statute as: “frequent, intimate associations
primarily characterized by the expectation of affectional involvement. This
term does not include a casual relationship or an ordinary fraternization
between 2 individualsin abusiness or social context.” MCL 600.2950(30)(a);
MSA 27A.2950(30)(a).

A domestic relationship PPO may not be issued if the petitioner and
respondent have a parent/child relationship and the child is an unemancipated
minor. MCL 600.2950(27); MSA 27A.2950(27). If there is no such parent/
child relationship, however, a person under age 18 may be a party to a PPO
action. See Section 6.5(A) for more information.

1. Residents of the Petitioner’s Household

MCL 600.2950(1); MSA 27A.2950(1) permits the court to restrain “an

individual residing or having resided in the same household as the petitioner.”

Although the statute specifically prohibitsissuance of adomestic relationship
PPO if the petitioner and respondent have a parent/child relationship and the
child is an unemancipated minor, MCL 600.2950(27); MSA 27A.2950(27), it
contains no other limitations as to the nature of the relationship between a
petitioner and respondent living in the same household.

*The domestic Note: The Court of Appeals has addressed the scope of similar language
assault statute in the criminal domestic assault statute, MCL 750.81(2); MSA
appliesto a 28.276(2).* In In re Lovell, 226 Mich App 84 (1997), the prosecutor
person who filed a petition charging a 16-year-old girl with assaulting her mother
assaults“a under MCL 750.81(2); MSA 28.276(2). The probate court refused to
resident or issue the petition, holding that the statute did not apply to assaults by
former resident children against parents. The prosecutor appealed to the circuit court,
of hisor her which also affirmed. The Court of Appeals reversed the lower courts
household.” decision, holding that:

This statuteis

discussed in “When a statute is clear and unambiguous, judicial interpretation
Section 3.2. is precluded....Courts may not speculate regarding the probable

intent of the Legislature beyond the words expressed in the
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statute....[The statute] applies to offenders who resided in a
household with the victim at or before the time of the
assault...regardless of the victim’ srelationship with the offender.”

226 Mich App at 87.

In so holding, the Court expressed no opinion as to whether its holding
would permit application of the statute to assaultive behavior between
college roommates who were not romantically involved. The dissenting
judge on the Lovell panel would have required residence in the
household plus a romantic involvement to trigger coverage under MCL
750.81(2); MSA 28.276(2).

2. Mutual Orders Prohibited

The court may not issue mutual personal protection orders. However,
correlative separate orders are permitted if both parties properly petition the
court, and the court makes separate findings that support an order against each
party.* MCL 600.2950(8); MSA 27A.2950(8), MCR 3.706(B). The court has
no authority under the Michigan PPO statutesto accept the parties’ stipulation
to amutual protection order.

Note: The federal statute requiring that full faith and credit be given to

civil protection orders has limited application to mutual protection
orders. See 18 USC 2265(c), discussed in Section 8.13(B)(2).

B. Prohibited Conduct

Under MCL 600.2950(1)(a)-(j); MSA 27A.2950(1)(a)-(j), a domestic
relationship PPO may enjoin one or more of the following acts:

“(a) Entering onto premises.

“(b) Assaulting, attacking, beating, molesting, or wounding a named
individual.

“(c) Threatening to kill or physicaly injure a named individual.

“(d) Removing minor children from theindividual having legal custody
of the children, except as otherwise authorized by a custody or
parenting time order issued by a court of competent jurisdiction.

“(e) Purchasing or possessing a firearm.*

“(f) Interfering with petitioner's efforts to remove petitioner's children
or personal property from premises that are solely owned or leased by
the individual to be restrained or enjoined.

“(g) Interfering with petitioner at petitioner's place of employment or
education or engaging in conduct that impairs petitioner's employment
or educationa relationship or environment.

“(h) Having access to information in records concerning a minor child
of both petitioner and respondent that will inform respondent about the
address or telephone number of petitioner and petitioner's minor child
or about petitioner's employment address.

“(i) Engaging in conduct that is prohibited under section 411h or 411i
of the Michigan penal code, 1931 PA 328, MCL 750.411h and 750.411i
[i.e., stalking and aggravated stalking].

“(j) Any other specific act or conduct that imposes upon or interferes
with persona liberty or that causes a reasonable apprehension of
violence.”
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Under MCL 600.2950(5); MSA 27A.2950(5), the court may not restrain the
respondent from entering onto premises if a// of the following apply:

“(@ Theindividual to be restrained or enjoined is not the spouse of the
moving party.

“(b) Theindividual to be restrained or enjoined or the parent, guardian,
or custodian of the minor to be restrained or enjoined has a property
interest in the premises.

“(c) The moving party or the parent, guardian, or custodian of a minor
petitioner has no property interest in the premises.”

A PPO restraining the respondent from entering onto premises is likely to
affect significant parental and property rights. If the situation does not involve
domestic abuse or stalking as described in the PPO statutes, a PPO is
inappropriate to address domestic relations disputes regarding custody,
parenting time, support, or property division.*

. Standard for Issuing a Domestic Relationship PPO

The burden of proof that a domestic relationship PPO should issue is on the
petitioner, because the court must make a positive finding of prohibited
behavior by the respondent before issuing a PPO. Kampf'v Kampf, 237 Mich
App 377, 386 (1999).

MCL 600.2950(4); MSA 27A.2950(4) articulates the standard for issuing a
domestic relationship PPO as follows:

“The court shall issue a personal protection order under this section if
the court determines that there is reasonable cause to believe that the
individual to be restrained or enjoined may commit 1 or more of the acts
listed in [MCL 600.2950(1); MSA 27A.2950(1)].* In determining
whether reasonable cause exists, the court shall consider all of the
following:

“(a) Testimony, documents, or other evidence offered in support of the
request for a personal protection order.

“(b) Whether theindividual to berestrained or enjoined has previously
committed or threatened to commit 1 or more of the actslisted in [MCL
600.2950(1); MSA 27A.2950(1)]."” [Emphasis added.]

Inacriminal case, “reasonable cause’ is shown by facts leading afair-minded
person of average intelligence and judgment to believe that an incident has
occurred or will occur. See People v Richardson, 204 Mich App 71, 79
(1994), construing the term “reasonable cause” in the warrantless arrest
statute, MCL 764.15(1)(c); MSA 28.874(1)(c). In a case involving a
warrantless arrest for violation of a PPO, the Court of Appeals noted that
“reasonable cause” to make an arrest means “having enough information to
lead an ordinarily careful person to believe that the defendant committed a
crime. CJlI2d 13.5(4).” People v Freeman, 240 Mich App 235 (2000).

Under MCL 600.2950(6); MSA 27A.2950(6), the court may not refuse to
issue a PPO solely due to the absence of
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6.4

A police report;*

A medical report;

An administrative agency’ s finding or report; or,
Physical signs of abuse or violence.

T T T M

MCL 600.2950(12); MSA 27A.2950(12) setsforth the following standard for
cases in which the petition requests an ex parte PPO:

“An ex parte personal protection order shall be issued and effective
without written or oral notice to theindividual restrained or enjoined or
his or her attorney if it clearly appears from specific facts shown by
verified complaint, written motion, or affidavit that immediate and
irreparableinjury, loss, or damage will result from the delay required to
effectuate notice or that the notice will itself precipitate adverse action
before a persona protection order can be issued.”*

The mandatory language in the above provision differs from the
corresponding standard for issuing an ex parte PPO under the non-domestic
stalking PPO statute. See MCL 600.2950a(9); MSA 27A.2950(1)(9), cited in
Section 6.4(D), which provides that an ex parte stalking PPO “shall not be
issued...unless it clearly appears from specific facts...that immediate and
irreparable injury, loss, or damage will result from the delay required to
effectuate notice or that the notice will itself precipitate adverse action before
apersonal protection order can beissued.”

The Michigan Court of Appeals has held that an ex parte persona protection
order issued under MCL 600.2950(12); MSA 27A.2950(12) does not violate
due process. Kampf v Kampf, supra, 237 Mich App at 383-385. For further
discussion, see Section 7.5.

Non-domestic Stalking Personal Protection Orders Under
MCL 600.2950a; MSA 27A.2950(1)

The Legislature has created two types of persona protection orders,
distinguished by the categories of persons who may be restrained:

F “Non-domestic stalking PPOs’ under MCL 600.2950a; MSA
27A.2950(1), are available to enjoin stalking behavior by any person,
regardless of that person’s relationship with the petitioner.

F “Domestic relationship PPOs’ under MCL 600.2950; MSA
27A.2950, are available to enjoin behavior (including stalking) that
interferes with the petitioner's personal liberty, or that causes a
reasonable apprehension of violence if the respondent is involved in
certain domestic relationships with the petitioner as defined by the
Statute.

This section addresses the substantive prerequisites for issuing non-domestic
stalking PPOs. The substantive prerequisitesfor issuing domestic relationship
PPOs are discussed in Section 6.3. Procedures for issuing both types of PPOs
are addressed in Section 6.5.
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A. Persons Who May Be Restrained

MCL 600.2950a; MSA 27A.2950(1) authorizes the family division of circuit
court to issue a PPO restraining stalking as defined in MCL 750.411h; MSA
28.643(8), or aggravated stalking as defined in MCL 750.411i; MSA
28.643(9). This relief is available without the need to establish a prior
relationship between the petitioner and the respondent. A non-domestic
stalking PPO is thus available to restrain anyone who is stalking, including a
stranger to the petitioner.

Note: Since non-domestic stalking PPOs are distinguished from
domestic relationship PPOs by the relationship between the parties, the
Advisory Committee for this chapter of the benchbook recommends that
the domestic relationship PPO be used if the parties are involved in one
of the four types of relationships described in MCL 600.2950(1); MSA
27A.2950(1), even if the abusive behavior constitutes stalking. Note that
the domestic rel ationship PPO statute specifically authorizes the court to
restrain stalking. MCL 600.2950(1)(i); MSA 27A.2950(1)(i).

The court may not issue mutual personal protection orders. However,
correlative separate orders are permitted if both parties properly petition the
court, and the court makes separate findingsthat support an order against each
party.* MCL 600.2950a(5); MSA 27A.2950(1)(5), MCR 3.706(B). The court
has no authority under the Michigan PPO statutes to accept the parties
stipulation to a mutual protection order.

Note: The federal statute requiring that full faith and credit be given to
civil protection orders has limited application to mutual protection
orders. See 18 USC 2265(c), discussed in Section 8.13(B)(2).

A non-domestic stalking PPO may not be issued if the petitioner and
respondent have a parent/child relationship and the child is an unemancipated
minor. MCL 600.2950a(25); MSA 27A.2950(1)(25). If there is no such
parent/child relationship, however, a person under age 18 may be a party to a
PPO action. See Section 6.5(A) for more information.

Petitioner May Not Be a Prisoner

A court must not enter a non-domestic stalking PPO if the petitioner is a
prisoner. MCL 600.2950a(28); MSA 27A.2950a(28). A “prisoner” is a
“person subject to incarceration, detention, or admission to a prison who is
accused of, convicted of, sentenced for, or adjudicated delinquent for
violations of federal, state, or local law or the terms and conditions of parole,
probation, pretrial release, or a diversonary program.” MCL
600.2950a(29)(c); MSA 27A.2950a(29)(c).

If a PPO isissued in violation of the foregoing prohibition, the court must

rescind the PPO upon notification and verification that the petitioner is a
prisoner. MCL 600.2950a(28); MSA 27A.2950a(28).
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C. Prohibited Conduct — Stalking and Aggravated Stalking

MCL 600.2950a; MSA 27A.2950(1) permits the circuit court to restrain *The PPO
stalking and aggravated stalking as defined in the criminal stalking statutes do not

mention
Statutes.* electronic

stalking,
“Stalking” is a misdemeanor under MCL 750.411h; MSA 28.643(8). | discussedin
Subsection (1)(d) of this statute defines “stalking” as: Section 3.10.

F “[A] willful course of conduct involving repeated or continuing
harassment of another individual”;

F “[T]hat would cause areasonable person to feel terrorized, frightened,
intimidated, threatened, harassed, or molested”; and,

F “[T]hat actually causes the victim to feel terrorized, frightened,
intimidated, threatened, harassed, or molested.”

Note: In acriminal prosecution for stalking, evidence that the defendant
continued to make unconsented contact with the victim after the victim
requested the defendant to cease doing so raises a rebuttable
presumption that the continued contact caused the victim to feel
terrorized, frightened, intimidated, threatened, harassed, or molested.
MCL 750.411h(4); MSA 28.643(8)(4).

The following definitions further explain this offense:

F A “course of conduct” involves “a series of 2 or more separate, non-
continuous acts evidencing a continuity of purpose” MCL
750.411h(1)(a); MSA 28.643(8)(1)(a).

F “Harassment” means conduct including, but not limited to, “repeated
or continuing unconsented contact, that would cause a reasonable
person to suffer emotional distress, and that actually causesthe victim
to suffer emotional distress. Harassment does not include
constitutionally protected activity or conduct that serves a legitimate
purpose.” MCL 750.411h(1)(c); MSA 28.643(8)(1)(c).

F Under MCL 750.411h(1)(e); MSA 28.643(8)(1)(e), “unconsented
contact” means “ any contact with another individual that isinitiated or
continued without that individual’s consent or in disregard of that
individual’s expressed desire that the contact be avoided or
discontinued.” Unconsented contact includes, but is not limited to:

— Following or appearing within the victim’ s sight.

— Approaching or confronting the victim in a public place or on
private property.

— Appearing at the victim’ s workplace or residence.

— Entering onto or remaining on property owned, leased, or
occupied by the victim.

— Contacting the victim by phone, mail, or electronic
communications.

— Placing an object on, or delivering an object to, property owned,
leased, or occupied by the victim.

F “Emotiona distress’ means significant mental suffering or distress
that may, but does not necessarily require, medical or other
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professional treatment or counseling. MCL 750.411h(1)(b); MSA
28.643(8)(1)(b).

Under MCL 750.411i(2); MSA 28.643(9)(2), a person who engages in
stalking is guilty of the felony of aggravated stalking if the violation
involves any of the following circumstances:

F At least one of the actions constituting the offenseisin violation of a
restraining order of which the offender has actual notice, or at least
one of the actions is in violation of an injunction or preliminary
injunction. There is no language in the aggravated stalking statute
stating that the order violated must have been issued by a Michigan
court — violations of sister state or tribal protection orders may aso
constitute aggravated stalking.

F At least one of the actions constituting the offenseisin violation of a
condition of probation, parole, pretrial release, or release on bond
pending appeal .

F The person’s conduct includes making one or more credible threats
against the victim, a family member of the victim, or another person
living in the victim’'s household. Under MCL 750.411i(1)(b); MSA
28.643(9)(1)(b), a “credible threat” is a threat to kill or to inflict
physical injury on another person, made so that it causes the person
hearing the threat to reasonably fear for his’/her own safety, or for the
safety of another.

F The offender has been previously convicted of violating either of the
criminal stalking statutes.

In addition to conduct prohibited under the criminal stalking and aggravated
stalking statutes, a non-domestic stalking PPO may enjoin an individual from
purchasing or possessing a fireaem. MCL 600.2950a(23); MSA 27A.
2950(1)(23). Specia procedura requirements apply where the restrained
party isissued alicense to carry a concealed weapon and is required to carry
afirearm asacondition of hisor her employment. See Sections 6.5(B)(4) and
6.7(B) for more details.*

A non-domestic stalking PPO is not an appropriate method for dealing with
disputes between neighbors or coworkers in which the parties' behavior is not
of the type described in the criminal stalking and aggravated stalking statutes.
Community dispute resolution and district court peace bonds are better ways of
addressing such disputes.*

. Standard for Issuing a Non-Domestic Stalking PPO

Relief under the non-domestic stalking PPO statute shall not be granted
unless:

“the petition alleges facts that constitute stalking as defined in section
411h or 411i of the Michigan penal code..MCL 750.411h and
750.411i. Relief may be sought and granted under this section whether
or not the individual to be restrained or enjoined has been charged or
convicted under section 411h or 411i of the Michigan pena code.”
MCL 600.2950a(1); MSA 27A.2950(1)(1).
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MCL 600.2950a(9); MSA 27A.2950(1)(9) sets forth the following standard
for cases in which the petition requests an ex parte PPO:

“An ex parte personal protection order shall not beissued and effective
without written or oral notice to the individual enjoined or his or her

attorney unless it clearly appears from specific facts shown by verified

complaint, written motion, or affidavit that immediate and irreparable
injury, loss, or damage will result from the delay required to effectuate
notice or that the notice will itself precipitate adverse action before a
personal protection order can be issued.”*

This standard does not contain the mandatory language that appears in the
corresponding provision of the domestic relationship PPO statute. See MCL
600.2950(12); MSA 27A.2950(12), cited in Section 6.3(C).

Procedures for Issuing PPOs

In cases where the parties are age 18 or older, identical procedural

requirements apply to the issuance of both domestic relationship PPOs under

MCL 600.2950; MSA 27A.2950 and non-domestic stalking PPOs under MCL

600.2950a; MSA 27A.2950(1).* In addition to the PPO statutes, subchapter
3.700 of the Michigan Court Rules governsissuance proceduresfor both types
of PPO.

PPO actions with a petitioner under age 18 are generally subject to the same
issuance procedures that apply in actions with an adult petitioner, although
MCR 3.703(F)(1) requires a minor petitioner or a legally incapacitated
individual to proceed through a next friend. See Section 6.5(A) for more
information about minor parties to PPO actions.

If the respondent is under age 18, issuance of either type of PPO is subject to
the Juvenile Code, MCL 712A.1 to 712A.32; MSA 27.3178(598.1) to
27.3178(598.30b). MCL 600.2950(28); MSA 27A.2950(28), and MCL
600.2950a(26); MSA 27A.2950(1)(26). I ssuance proceedings in PPO actions
under the Juvenile Code are governed by subchapter 3.700 of the Michigan
Court Rules, so that they are substantially similar to actionsinvolving an adult
respondent. See MCR 3.701(A), 5.981. Subchapter 3.700 contains some
special provisions for issuing PPOs with a minor respondent, however,
particularly in the areas of venue and service of process.

The provisions of MCR 3.310 (regarding injunctions) and MCR 2.119
(regarding motions) do not apply to any type of PPO action. See MCR
3.701(A) and 3.702(2).

. Minors and Legally Incapacitated Individuals as Parties to a

PPO Action

A PPO may not beissued if the petitioner and respondent have a parent/child
relationship and the child is an unemancipated minor. MCL 600.2950(27);
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MSA 27A.2950(27), and MCL 600.2950a(25); MSA 27A.2950(1)(25). If
thereisno such parent/child relationship, however, aperson under age 18 may
be a party in a PPO action.

1. Minors as Petitioners

If the petitioner is a minor* or a legally incapacitated individual, MCR
3.703(F)(1) providesthat he or she “shall proceed through anext friend.” The
petitioner must certify that the next friend is an adult who is not disqualified
by statute. /d. MCR 3.703(F)(2) further provides that:

F “Unlessthe court determines appointment is necessary, the next friend
may act on behalf of the minor or legally incapacitated person without
appointment.”

F “[T]he court shall appoint a next friend if the minor is less than 14
years of age.” [Emphasis added.]

F “Thenext friend is not responsible for the costs of the action.”
2. Minors as Respondents

MCL 712A.2(h); MSA 27.3178(598.2)(h) givesthe family division of circuit
court jurisdiction over minor respondentsin PPO proceedings under both the
domestic relationship and non-domestic stalking PPO statutes. If the court
exercises its jurisdiction under this provision, jurisdiction continues until the
order expires, evenif the respondent reaches adulthood during that time. MCL
712A.2a(3); MSA 27.3178(598.28)(3). However, “action regarding the
personal protection order after the respondent’s eighteenth birthday shall not
be subject to [the Juvenile Code].” Id. Instead, the court would apply adult
PPO laws and procedures to actions regarding the PPO after the respondent’ s
18th birthday. MCR 3.708(A)(2)*

A court may appoint aguardian ad litem for aminor involved as arespondent
in a PPO proceeding under MCL 712A.2(h); MSA 27.3178(598.2)(h). See
MCL 712A.17¢(10); MSA 27.3178(598.17¢)(10), which provides:

“To assist the court in determining a child's best interests, the court may
appoint a guardian ad litem for a child involved in a proceeding under
[chapter 12A of the Juvenile Codg].”

A guardian ad litem is an officer of the court, not a representative of a party.
A guardian ad litem may be called as awitnessin the proceeding. For a court
rule governing guardians ad litem, see MCR 5.916(A), which provides that
“[t]he court may appoint aguardian ad litem for a party if the court finds that
the welfare of the party requiresit.” Thiscourt rule appliesto delinquency and
child protective proceedings (MCR 5.901(B)(1)), and appearsto apply to PPO
enforcement proceedings (see e.g., MCR 5.985(B)(1)).
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B. Filing Requirements; Concurrent Proceedings

A petition for a PPO is filed in family division of circuit court. See MCL *MCR 1.104.
600.1021(1)(k); MSA 27A.1021(1)(k) (adult respondent) and MCL
712A.2(h); MSA 27.3178(598.2)(h) (minor respondent). The petition must be
filed asan independent action. A PPO action may not be commenced by filing
amotion in an existing case or by joining aclaimto an action. MCR 3.703(A).
Because court rules supersede procedura rules set forth in statute, MCR
3.703(A) abrogates statutory provisions that would permit a PPO petition to
be joined as a claim with another action or filed as a motion in a pending
action.* Treatment of the PPO petition as a separate action protects the
petitioner by ensuring that the PPO will not automatically terminate upon
conclusion of the separate matter in which it would otherwise have been filed
or joined under the statutes.

1. Venue

In cases with a respondent age 18 or older, venue to issue a PPO liesin any
county in Michigan, regardless of the parties’ residency. MCR 3.703(E)(2).
This broad venue provision protects petitioners who have fled from their
places of residence to escape violence.

In cases where the respondent is under age 18, venue is proper in the county
of residence of either the petitioner or respondent. If the respondent does not
liveinthisstate, venuefor theinitial actionisproper in the petitioner's county
of residence. MCL 712A.2(h); MSA 27.3178(598.2)(h), MCR 3.703(E)(2).

Note: A Michigan court has personal jurisdiction over Native
Americans who initiate actions under Michigan’s PPO statutes. Native
Americans are citizens of the United States, and of the states and
counties where they reside. US Const, Am XIV; 8 USC 1401(b). To
ensure the validity of orders issued in PPO actions brought by Native
Americans, a Michigan court should also consider whether it has
personal jurisdiction over the respondent, and subject matter jurisdiction
to issue the relief requested. See Section 8.13(A)(1) for more discussion
of Michigan courts’ jurisdictional limitations in cases involving Native
American persons and property.

2. Filing Fee

There is no fee for filing a PPO petition, and no summons is issued. MCL
600.2529(1)(a); MSA 27A.2529(1)(a), MCR 3.703(A).

Note: Under thefederal Violence Against Women Act, 42 USC 3796gg-
3796g0-5, Michigan receives financial assistance for developing and
strengthening effective law enforcement and prosecution strategies and
victim services in cases involving violent crimes against women. To be
eligible to receive federal grants under this program, a state must certify
that its “laws, policies, and practices do not require, in connection with
the prosecution of any misdemeanor or felony domestic violence
offense, that the victim bear the costs associated with the filing of
criminal charges against the domestic violence offender, or the costs
associated with the issuance or service of awarrant, protection order,
and witness subpoena (arising from the incident that is the subject of the
arrest or criminal prosecution).” 28 CFR 90.15(a)(1) [emphasis added].
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3. Distributing and Completing Forms

Pursuant to MCL 600.2950b; MSA 27A.2950(2) and MCR 3.701(B), the
State Court Administrative Office has approved standardized PPO forms.
These forms are intended for use by parties who wish to proceed without an
attorney. Regarding distribution of the forms, MCL 600.2950b(4); MSA
27A.2950(2)(4) provides asfollows:

“The court shall provide a form prepared under this section without
charge. Upon request, the court may provide assistance, but not legal
assistance, to an individua in completing a form prepared under this
section and the personal protection order form if the court issues such
an order, and may instruct the individual regarding the requirements for
proper service of the order.”

MCR 3.701(B) similarly providesthat PPO forms approved by the State Court
Administrative Office “ shall be made available for public distribution by the
clerk of the circuit court.”

Courts are authorized by statute to provide domestic violence victim
advocates to assist petitioners in obtaining a PPO. A court may use the
services of a public or private agency or organization that has a record of
service to victims of domestic violence to provide the assistance. MCL
600.2950c(1); MSA 27A.2950(3)(1). For more information about thistype of
assistance, see Section 7.2(B).

4. Contents of the Petition

MCR 3.703(B) and (D) address the contents of the petition. Under MCR
3.703(B), the petition must:

“(1) beinwriting;

“(2) state with particularity the facts on which it is based,;

“(3) state the relief sought and the conduct to be restrained;

“(4) state whether an ex parte order is being sought;

“(5) state whether a personal protection order action involving the same
parties has been commenced in another jurisdiction; and

“(6) be signed by the party or attorney as provided in MCR 2.114. The
petitioner may omit his or her residence address from the documents

filed with the court, but must provide the court with a mailing
address.”*

Under MCR 3.703(D)(1), the petitioner must notify the court about other
pending actions, orders, or judgments affecting the parties to a personal
protection action. The court rule provides:

“The petition must specify whether there are any other pending actions
in thisor any other court, or orders or judgments already entered by this
or any other court affecting the parties, including the name of the court
and the case number, if known.”
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Where the respondent is under age 18, MCR 3.703(C) additionally requires
that the petition must list the respondent’ s name, address and either age or date
of birth. Moreover, the petition must list the names and addresses of the
respondent’ s parent or parents, guardian, or custodian, if thisis know or can
be easily ascertained.

The PPO statutes* require petitionersto notify the court if they know that the *MCL
respondent has been issued a license to carry a concealed weapon and is | 600.2950(2);
required to carry aweapon as: MSA

27A.2950(2),
MCL 600.
F A condition of his or her employment; 2950a(2); MSA
F A policeofficer certified under MCL 28.601 to 28.616; MSA 4.450(1) (227)6'2950(1)
to 4.450(16);
F A sheriff;
F A deputy sheriff or a member of the Michigan Department of State
Police;

F A loca corrections officer;
A Department of Corrections employee; or,

F A federal law enforcement officer who carries a firearm during the
normal course of hisor her employment.

T

This notice requirement does not apply to petitioners who do not know the
respondent’ s occupation.

A “federal law enforcement officer” means “an officer or agent employed by
a law enforcement agency of the United States government whose primary
responsibility is the enforcement of laws of the United States” MCL
600.2950(30)(b); MSA 27A.2950(30)(b), and MCL 600.2950a(29)(a); MSA
27A.2950(1)(29)(a).

Persons who knowingly and intentionally make false statements to the court
in support of a PPO petition are subject to contempt. MCL 600.2950(24);
MSA 27A.2950(24), and MCL 600.2950a(21); MSA 27A.2950(1)(21).

Note: Some courts consider apetitioner’ sresumption of contact with the
respondent to be an act in contempt of court. The PPO statutes and court
rules do not address this circumstance. See Section 1.6 on the dynamics
of domestic violence that might be present when an abused individual
returns to an abuser. Suggestions for dealing with a petitioner who
resumes contact with a respondent or otherwise abandons a PPO
proceeding are found at Section 7.6.

5. Other Proceedings Prior to or Concurrent with PPO

MCR 3.703(D) and MCR 3.706(C) contain procedural requirements for
situations where there are other pending actions or prior orders or judgments
affecting the parties to the PPO petition:
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F If the PPO petition isfiled in the same court where the pending action
wasfiled or the prior order or judgment was entered, the PPO petition
shall be assigned to the same judge. MCR 3.703(D)(1)(a).

F If there are pending actions in another court or orders or judgments
aready entered by another court affecting the parties, the court in
which the PPO petition was filed should contact the other court, if
practicable, to determine any relevant information. MCR
3.703(D)(1)(b).

F If aprior court action resulted in an order providing for continuing
jurisdiction of a minor, and the petition requests relief with regard to
the minor, the court considering the PPO petition must comply with
the notice requirements of MCR 3.205. MCR 3.703(D)(2).

F If there is an existing custody or parenting time order between the
parties, “[t]he court issuing a personal protection order must contact
the court having jurisdiction over the parenting time or custody matter
as provided in MCR 3.205, and where practicable, the judge should
consult with that court, as contemplated in MCR 3.205(C)(2),
regarding the impact upon custody and parenting time rights before
issuing the personal protection order.” MCR 3.706(C)(1).

F MCR 3.706(C)(2)-(3) provide as follows regarding the relationship
between a PPO and an existing custody or parenting time order:

“(2) Conditions Modifying Custody and Parenting Time Provisions. If
the respondent’s custody or parenting time rights will be adversely
affected by the personal protection order, the issuing court shall
determine whether conditions should be specified in the order which
would accommodate the respondent’ s rights or whether the situation is
such that the safety of the petitioner and minor children would be
compromised by such conditions.

“(3) Effect of Personal Protection Order. A persona protection order
takes precedence over any existing custody or parenting time order until
the persona protection order has expired, or the court having
jurisdiction over the custody or parenting time order modifies the
custody or parenting time order to accommodate the conditions of the
personal protection order.

“(a) If the respondent or petitioner wants the existing custody or
parenting time order modified, the respondent or petitioner must file a
motion with the court having jurisdiction of the custody or parenting
time order and request a hearing. The hearing must be held within 21
days after the motion isfiled.

“(b) Proceedings to modify custody and parenting time orders are
subject to subchapter 3.200.”

For more discussion of the relationship between a PPO and an existing
custody or parenting time order, see Sections 7.7 and 12.5(B).

6. Assignment to Judge
If aPPO petition isfiled in the same court as a pending action or where aprior

order or judgement has been entered affecting the parties, the PPO petition
shall be assigned to the same judge. MCR 3.703(D)(1)(a).
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If the respondent is under age 18, the court may not assign areferee to conduct *Referees

apreliminary inquiry or to preside at ahearing on theissuance of aPPO. MCR licensed to
5.913(A)(1).* practice law
. ' may presideat a
hearing to _

C. Ex Parte Proceedings enforce aminor
PPO. MCR
5.913(A)(5).

The court must rule on arequest for an ex parte PPO within 24 hours of filing | See Section
the petition. MCR 3.705(A)(1). 8.11(B).

Note: The standard for issuing an ex parte PPO differs depending on
whether the PPO is a domestic relationship PPO or a non-domestic
stalking PPO. See Sections 6.3(C) and 6.4(D) for comparison of the two
standards.

If the court issues an ex parte PPO, MCR 3.705(A)(2) requires that “[a]
permanent record or memorandum must be made of any nonwritten evidence,
argument or other representations made in support of issuance of an ex parte
order.” The court has some flexibility in making this record or memorandum.
Some judges require the petitioner to appear on the record before the court,
while others consider only the allegationsin the petition. For more discussion
of making arecord in ex parte proceedings, see Section 7.3.

If the court denies the petition for ex parte relief, it must:

F Immediately state specific reasonsin writing. If ahearing is held, the
court shall also immediately state on the record the specific reasonsiit
refused to issue a PPO. MCL 600.2950(7); MSA 27A.2950(7), MCL
600.2950a(4); MSA 27A.2950(1)(4), and MCR 3.705(A)(5).

F Advise the petitioner of the right to request a hearing. The court is
excused from giving thisadviceif it “ determines after interviewing the
petitioner that the petitioner’s claims are sufficiently without merit
that the action should be dismissed without a hearing.” MCR
3.705(A)(5).

F Schedule a hearing as soon as possible if the petitioner requests one.
MCR 3.705(B)(1)(b). If the petitioner does not request a hearing
within 21 days of entry of the court’s order denying the request for an
ex parte PPO, the court’s order isfinal. MCR 3.705(A)(5). The court
doesnot haveto scheduleahearing if it “ determines after interviewing
the petitioner that the claims are sufficiently without merit that the
action should be dismissed without a hearing.” MCR 3.705(B)(1).

The Michigan Court of Appeals has held that an ex parte personal protection
order issued under MCL 600.2950(12); MSA 27A.2950(12) does not violate
due process. Kampf'v Kampf, 237 Mich App 377, 383-385 (1999). For further
discussion, see Section 7.5.
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D. Hearing Procedures

1. Scheduling a Hearing

Under MCR 3.705(B)(1), the court must schedule a hearing as soon as
possibleif:

F The petition does not request an ex parte order; or,

F The court denies the petitioner’s request for an ex parte order and the
petitioner requests a hearing.

In both of the above circumstances, the court is excused from scheduling a
hearing if it “determines after interviewing the petitioner that the claims are
sufficiently without merit that the action should be dismissed without a
hearing.” MCR 3.705(B)(1).

If the respondent isunder age 18, the court may not assign arefereeto conduct
apreliminary inquiry or to preside at ahearing on the issuance of aPPO. MCR
5.913(A)(2).*

2. Service of Notice of Hearing

After the court schedules a hearing, the petitioner must arrange for service of
the petition and notice of the hearing on the respondent at |east one day before
the hearing. MCR 3.705(B)(2). The petitioner may not make service; service
must be made by a legally competent adult who is not a party to the action.
MCR 2.103(A). Service on the respondent shall be made pursuant to MCR
2.105(A), which provides for service on aresident or nonresident by:

F Delivery to the respondent personally; or,

F Delivery by registered or certified mail, return receipt requested, and
delivery restricted to the addressee. Service is made when the
respondent acknowledges receipt of the mail. A copy of the return
receipt signed by the respondent must be attached to the proof
showing service.

If the respondent is under age 18, and the whereabouts of the respondent’s
parent or parents, guardian, or custodian is known, service must also be
similarly made on one of these individuals. MCR 3.705(B)(2).

3. Making a Record

The court must hold any hearing on a PPO petition on the record. MCR
3.705(B)(3). At the conclusion of a hearing on a PPO petition, the court shall
immediately state the reasons for granting or denying a personal protection
order on the record and enter an appropriate order. In addition, the court shall
immediately state its reasons for denying a persona protection order in
writing. MCL 600.2950(7); MSA 27A.2950(7), MCL 600.2950a(4); MSA
27A.2950(1)(4), and MCR 3.705(B)(6).
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4. Effect of a Party’s Failure to Attend a Scheduled Hearing

If the petitioner fails to attend a hearing scheduled on the PPO petition, the
court may either adjourn and reschedule the hearing or dismiss the petition.
MCR 3.705(B)(4).

Note: Domestic abusers may use coercive measures to impede their
intimate partners' participation in court proceedings. See Sections 1.6(C)
and 7.6(B) for more discussion of factors that may cause petitioners to
abandon PPO actions.

If the respondent fails to appear at a hearing on a PPO petition and the court
determines that the petitioner made diligent attempts to serve the respondent,
whether the respondent was served or not, the PPO may be entered without
further notice to the respondent if the court determines that the petitioner is
entitled to relief. MCR 3.705(B)(5).

E. Required Provisions in a PPO

If the court grants a PPO petition restraining a respondent age 18 or older, MCL *MCR 3.706(A)
600.2950(11); MSA 27A.2950(11) and MCL 600.2950a(8); MSA provides similer
600.2950(1)(8) require that the order contain the following information, in a requirements

single form “to the extent practicable”:*

F A statement that the PPO has been entered. MCL 600.2950(11)(a);
MSA 27A.2950(11)(a), and MCL 600.2950a(8)(a); MSA
600.2950(1)(8)(a).

F A statement regarding the penalties for violation of a PPO. /d.

— If the respondent is age 17 or older, the PPO must state that a
violation will subject the respondent to immediate arrest and to the
civil and criminal contempt powers of the court, and that if the
respondent is found guilty of criminal contempt, he or she shall be
imprisoned for not more than 93 days and may be fined not more
than $500.00. MCL 600.2950(11)(a)(i); MSA 27A.2950(11)(a)(i),
MCL 600.2950a(8)(a)(i); MSA 600.2950(1)(8)(a)(i), and MCR
3.706(A)(3)(a).

— If therespondent islessthan 17 years of age, the PPO must state that * See Section
aviolation will subject the respondent to immedi ate apprehension or 8.11(1) for more
being taken into custody, and to the dispositional alternatives listed information on
inthe Juvenile Code, MCL 712A.18; MSA 27.3178(598.18).* MCL dispositional
600.2950(11)(a)(ii); MSA 27A.2950(11)(a)(ii), MCL dternatives
600.2950a(8)(a)(ii); MSA  600.2950(1)(8)(a)(ii), and MCR “”def_}“e .
3706(A)(3)(b) Juvenile Code.

F A statement that the PPO is “effective and immediately enforceable
when signed by a judge” MCL 600.2950(11)(b); MSA
27A.2950(11)(b), and MCL 600.2950a(8)(b); MSA 600.2950(1)(8)(b).
See also MCR 3.706(A)(2).

F A statement listing the type or types of conduct enjoined. MCL
600.2950(11)(c); MSA 27A.2950(11)(c), and MCL 600.2950a(8)(c);
MSA 600.2950(1)(8)(c). See adso MCR 3.706(A)(1). In listing the
conduct enjoined, the following principles are helpful :
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— The prohibited acts listed in MCL 600.2950(1); MSA
27A.2950(1) and in the criminal stalking statutes are not
automatically incorporated into every PPO; a PPO restrains the
respondent only from doing the particular acts specified in the
order.*

— The most effective PPO provisions fully specify the precise
conditions of relief granted to the petitioner. Highly specific
orders are easier to enforce because they give clear notice of the
behavior that is prohibited, thus discouraging manipulative
behavior by the parties.

F An expiration date stated clearly on the face of the order. MCL

600.2950(11)(d); MSA 27A.2950(11)(d), MCL 600.2950a(8)(d);
MSA 600.2950(1)(8)(d), and MCR 3.706(A)(4). The following rules
apply with regard to the duration of a PPO:

— The statutes place no maximum limit on the duration of a PPO. Ex
parte orders must be valid for at least 182 days. The statutes
have no minimum time provision for the duration of orders entered
after a hearing with notice to the respondent. MCL 600.2950(13);
MSA 27A.2950(13), and MCL 600.2950a(10); MSA
27A.2950(1)(20).

— If the respondent is under age 18, the issuing court’s jurisdiction
continues over the respondent until the PPO expires, even if the
expiration date is after the respondent’s 18th birthday. MCL
712A.2a(3); MSA 27.3178(598.23)(3). Violations committed on
or after the respondent’s 17th birthday are subject to adult
penalties, however. MCL  600.2950(11)(a)(i); MSA
27A.2950(11)(a)(i), and MCL 600.2950a(8)(a)(i)); MSA
600.2950(1)(8)(a)(i). If a violation occurs after the respondent’s
18th birthday, adult enforcement procedures apply, as well as
adult penalties. MCL 712A.2a(3); MSA 27.3178(598.29)(3), and
MCR 3.708(A)(2).

— A specific expiration date is needed for LEIN entry.* Because
orders of “permanent” or “99 years’ duration are difficult for
policeto enforce, the order must state the specific month, day, and
year of expiration.

A statement that the PPO is “enforceable anywhere in Michigan by
any law enforcement agency.” MCL 600.2950(11)(e); MSA
27A.2950(11)(e), MCL 600.2950a(8)(e); MSA 600.2950(1)(8)(e),
and MCR 3.706(A)(5).

Note: Under the full faith and credit provisions of the federal Violence
Against Women Act (18 USC 2265), Michigan PPOs must also be enforced
by tribal courts and the courts of other U.S. states* The inclusion of a
provision to thiseffect in the PPO may hel p the partiesto understand thefull
extent of the court’s protection.

The name of the law enforcement agency that the court has designated
for entering the PPO into the LEIN network. MCL 600.2950(11)(f);
MSA 27A.2950(12)(f), MCL 600.2950a(8)(f); MSA
600.2950(1)(8)(f), and MCR 3.706(A)(6).

If the PPO was issued ex parte, a statement that the restrained person
may move to modify or terminateit, and may request ahearing within
14 days after service or actual notice of the order.* The PPO must state
that motion formsand filing instructionsfor this purpose are available
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from the court clerk. MCL 600.2950(11)(g); MSA 27A.2950(11)(g),
MCL 600.2950a(8)(g); MSA 600.2950(1)(8)(g), and MCR
3.706(A)(7).

F. Entry Into LEIN System

After issuance of a PPO, the clerk of the court has the following
responsibilitiesto facilitate entry of the PPO and other related documentsinto
the Law Enforcement Information Network (LEIN) system:

F Immediately upon issuance, and without requiring proof of service,
the court clerk must file a true copy of the PPO with the court-
designated law enforcement agency that will enter it into the LEIN
network. MCL 600.2950(15)(a); MSA 27A.2950(15)(a), and MCL
600.2950a(12)(a); MSA 27A.2950(1)(12)(a).

F The court clerk must provide the petitioner with no less than two true
copies of the PPO, and inform the petitioner that he or she may take a
copy to the designated law enforcement agency for entry into the
LEIN network.* MCL 600.2950(15)(b), (16); MSA 27A.2950(15)(b),
(16), and MCL 600.2950a(12)(b), (13); MSA 27A.2950(1)(12)(b),
(13). The fact that the petitioner may take a copy of the PPO to alaw
enforcement agency for LEIN entry does not relieve the court clerk of
the responsibility for doing so.

F The court clerk must notify the designated law enforcement agency
upon receipt of proof of service on the restrained person. MCL
600.2950(19)(a); MSA 27A.2950(19)(a), and MCL
600.2950a(16)(a); MSA 27A.2950(1)(16)(a).

F The court clerk must notify the designated law enforcement agency if
the court terminates, modifies, or extends the PPO.* MCL
600.2950(19)(b); MSA 27A.2950(19)(b), and MCL
600.2950a(16)(b); MSA 27A.2950(1)(16)(b).

The PPO statutes do not specify any particular law enforcement agency that
must be designated for purposes of LEIN entry. In choosing an agency, acourt
might consider the need for immediate enforcement of the PPO and ready
access to information by police officers in the area where the petitioner is
living. The Advisory Committee for this chapter of the benchbook suggests
that courts communicate with local law enforcement agencies to determine
the best agency for LEIN entry. Factors the court might consider in
designating an agency include 24-hour accessibility of information, and the
availability of acentral dispatch.

The LEIN policy council recommends that the PPO contain the following
information:

F Respondent’s name.

F The specific month, day, and year of expiration. PPOs with specific
date provisions are more readily enforced than are orders of
“permanent” or “99 years’ duration. If the court wishesits order to be
effective for along period of time, the Advisory Committee for this
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chapter of the benchbook suggests that it list a specific date 99 years
from the date of issuance.

F Physical description of the respondent, e.g., height, weight, race, sex,
hair color, eye color. Although information regarding race and sex is
required, most jurisdictions will accept approximate physical
descriptions for LEIN entry.

F Date of birth or age of respondent. In most jurisdictions, an
approximate age or date of birth will suffice for LEIN entry.

F Other identifying information, e.g., scars, tattoos, physica
deformities, nicknames.

F The respondent’s social security and driver's license numbers, if
known. Thisinformation is helpful, but not required for LEIN entry.

Although the LEIN policy council discourages local agencies from requiring
additional information for LEIN entry, some agencies may nonetheless do so.
The Advisory Committee suggests that courts communicate with the agency
it designates to determine whether any different or additional information is
required.

Note: In cases where the petitioner cannot provide the respondent’s
address, some courts request local law enforcement agencies to look up
this information in the Law Enforcement Information Network (LEIN)
system. Because disclosure of any LEIN information to any non-
criminal justice agency is a misdemeanor (MCL 28.214(3); MSA
4.448(54)(3)) courts following this practice should take care not to
include the respondent’s address in the petitioner’s copy of the PPO.
Address information obtained from the LEIN system should only be
included on the copy given to alaw enforcement agency for purposes of
LEIN entry or service of the PPO. The document containing the
respondent’ s address should then be designated non-public information
and treated as such for purposes of public access.

G. Other Notices by the Clerk of the Court

* See Section In addition to notifying the designated law enforcement agency for purposes
6-?(9 onLEIN of LEIN entry,* the clerk of the court that issues a PPO is required to make
entry.

the following notices “immediately upon issuance and without requiring a
proof of service on the individual restrained or enjoined,” pursuant to MCL
600.2950(15)(c)-(f); MSA 27A.2950(15)(c)-(f) and MCL 600.2050a(12)(c)-
(f); MSA 27A.2950(1)(12)(c)-(f):

“(c) If respondent is identified in the pleadings as a law enforcement
officer, notify the officer's employing law enforcement agency, if
known, about the existence of the personal protection order.

“(dy If the persona protection order prohibits respondent from
purchasing or possessing a firearm, notify the concealed weapon
licensing board in respondent's county of residence about the existence
and contents of the personal protection order.

“(e) If the respondent is identified in the pleadings as a department of
corrections employee, notify the state department of corrections about
the existence of the personal protection order.

“(f) If the respondent is identified in the pleadings as being a person
who may have accessto information concerning the petitioner or achild
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of the petitioner or respondent and that information is contained in
friend of the court records, notify the friend of the court for the county
in which the information is located about the existence of the personal
protection order.”

H. Service of the Petition and Order

The petitioner is responsible to arrange for service of the PPO (and the | *Theclerk must
underlying petition, if the PPO wasissued ex parte) on the respondent. Service | notify theLEIN

may be made by any legally competent adult who is not a party to the action. fgceg.;{ ot

MCR 2.103(A). The petitioner is also responsible for filing the proof of proof of
service with the clerk of the court issuing the PPO. MCL 600.2950(18); MSA service. See
27A.2950(18), MCL 600.2950a(15); MSA 27A.2950(1)(15), MCR | Section&.5(F).
3.705(A)(4), and MCR 3.706(D).*

Note: A PPO is effective and enforceable upon a judge’'s signature
without written or oral notice to the respondent, so that failure to make
service does not affect the PPO’'s validity or effectiveness. MCR
3.705(A)(4), and 3.706(D). Nonetheless, the petitioner should have the
respondent served with the PPO if at all possible, because service
facilitates its enforcement both in Michigan and in other states. See
Section 8.5 regarding the impact of service on enforcement in Michigan.
Section 8.13(A)(2) addresses notice requirements for interstate
enforcement of a PPO.

Pursuant to MCR 3.705(A)(4) and 3.706(D), service of the PPO may be made
as provided in MCR 2.105(A):

F By delivery to the respondent personadly; or,

F By registered or certified mail, return receipt requested, and delivery
restricted to the addressee. Service is made when the respondent
acknowledges receipt of the mail. A copy of the return receipt signed
by the respondent must be attached to the proof showing service.

If the respondent is under age 18, and the whereabouts of the respondent’s
parent or parents, guardian, or custodian is known, service must also be
similarly made on one of these individuals. MCR 3.706(D).

On an appropriate showing, the court may alow service of the petition and
order in another manner as provided in MCR 2.105(1). MCR 3.705(A)(4),
3.706(D). MCR 2.105(1) provides:

“(2) On ashowing that service of process cannot reasonably be made as
provided...the court may by order permit service of process to be made
in any other manner reasonably calculated to give the [respondent]
actual notice of the proceedings and an opportunity to be heard.

“(2) A reguest for an order under the rule must be made in a verified
motion dated not more than 14 days before it is filed. The motion must
set forth sufficient facts to show that process cannot be served under
this rule and must state the [respondent’s] address or last known
address, or that no address of the [respondent] is known. If the name or
present address of the [respondent] is unknown, the moving party must
set forth facts showing diligent inquiry to ascertain it. A hearing on the
motion is not required unless the court so directs.
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“(3) Service of process may not be made under this subrule before entry
of the court’ s order permitting it.”

If the respondent has not been served, alaw enforcement officer* or clerk of
the court may make service as follows:

“If the individual restrained or enjoined has not been served, a law
enforcement officer or clerk of the court who knows that a personal
protection order exists may, at any time, serve theindividual restrained
or enjoined with a true copy of the order or advise the individual
restrained or enjoined about the existence of the persona protection
order, the specific conduct enjoined, the penalties for violating the
order, and where the individual restrained or enjoined may obtain a
copy of the order...” MCL 600.2950(18); MSA 27A.2950(18), and
MCL 600.2950a(15); MSA 27A.2950(1)(15).

If the respondent has not been served and alaw enforcement officer is called
to the scene of an alleged violation of the PPO, MCL 600.2950(22); MSA
27.2950(22) and MCL 600.2950a(19); MSA 27A.2950(1)(19) provide that
the officer may give the respondent oral notice of the PPO.* If oral noticeis
made in this manner, the law enforcement officer must file proof of the
notification with the court. MCR 3.706(E). To ensure LEIN entry, the court
clerk must then notify the designated law enforcement agency upon receipt of
the proof of service. MCL 600.2950(19)(a); MSA 27A.2950(19)(a), and MCL
600.2950a(16)(a); MSA 27A.2950(1)(16)(a).

Fees for service of a PPO may violate provisions of the federal Violence
Against Women Act, 42 USC 3796gg-37969g-5, under which Michigan
receives financial assistance for developing and strengthening effective law
enforcement and prosecution strategies and victim servicesin casesinvolving
violent crimes against women. To be eligible to receive federal grants under
this program, a state must certify that its “laws, policies, and practices do not
require, in connection with the prosecution of any misdemeanor or felony
domestic violence offense, that the victim bear the costs associated with the
filing of criminal charges against the domestic violence offender, or the costs
associated with the issuance or service of awarrant, protection order, and
witness subpoena (arising from the incident that is the subject of the arrest or
criminal prosecution.)” 28 CFR 90.15(a)(1).

Appeal From Issuance or Denial of a PPO

Regarding appeals from issuance or denial of a PPO, MCR 3.709 provides:

“(A) Rules Applicable. Except as provided by this rule, appeals must
comply with subchapter 7.200. Appeals involving minor personal
protection actions under the Juvenile Code must additionally comply
with MCR 5.993.*

“(B) From Entry of Personal Protection Order.
“(1) Either party has an appeal of right from

“(a) an order granting or denying a persona protection order after a
hearing...or
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“(b) the ruling on respondent’s first motion to rescind or modify the
order if an ex parte order was entered.

“(2) Appeals of al other orders are by leave to appeal.”
MCR 5.993 providesin pertinent part:

“(A) The following orders are appealable to the Court of Appeals by
right:

“(2) an order of disposition placing aminor under the supervision of the
court or removing the minor from the home,
“(2) an order terminating parental rights,

“(3) any order required by law to be appealed to the Court of Appeals,
and

“(4) any final order.

“(B) All orders not listed in subrule (A) are appealable to the Court of
Appeals by leave.

“(C) Procedure; Delayed Appedls. Except as modified by the rule,
Chapter 7 of the Michigan Court Rules governs appeas from the
juvenile court.”

Dismissal of a PPO Action

Dismissals of PPO actions are governed by MCR 3.704 and 3.705(A)(5) and
(B). These rules apply to:

F Voluntary and involuntary dismissals of PPO actions,

F Domestic relationship and non-domestic stalking petitions, regardless
of the age of the petitioner, and

F Actionswith adult respondents and respondents under age 18.*

Involuntary Dismissal

An involuntary dismissal of a PPO action can only be initiated by the court
under the following circumstances:

F The court has determined after interviewing the petitioner that the
petitioner’ s claims are sufficiently without merit that the action should
be dismissed without a hearing. MCR 3.705(A)(5), (B)(1).

F The petitioner hasfailed to attend a hearing scheduled on the petition.
In this situation, the court may either adjourn and reschedule the
hearing or dismiss the petition. MCR 3.705(B)(4).

The court rules require judicial action for involuntary dismissal of a PPO
action to permit assessment of coercion or danger to the petitioner; therefore,
court clerks should not sign PPO dismissals without explicit court direction
on aparticular petition. Factors such as coercion, lack of information, or belief
that the abuse will stop may cause a petitioner’s failure to appear at a court
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proceeding. For more discussion of factors that cause petitioners to abandon
PPO proceedings, see Sections 1.6(C) and 7.6(B).

The respondent is not permitted to move for dismissal of a PPO action prior
to issuance of the order. MCR 3.704.

PPO actions are not subject to dismissal for no progress or failure to serve a
respondent under MCR 2.502 or MCR 2.102(E).* Moreover, the court rules
governing PPO actions make no provision for court clerks to sign dismissals
of PPO petitions prior to issuance of the order.

The Advisory Committee for this chapter of the benchbook suggests that the
inapplicability of the no progress court rules should not prevent the court from
administratively closing PPO cases for statistical purposes. When the court
administratively closes a case, any PPO issued will remain in effect until its
expiration date, and if modification is necessary, the case may be reopened on
the merits. The Committee notes that:

F The case may be closed 21 days after a PPO petition is denied, if no
hearing is requested. MCR 3.705(A)(5).

F If aPPO petition is granted, the case may be closed 14 days after the
date of service. See MCL 600.2950(13); MSA 27A.2950(13) and
MCL 600.2950a(10); MSA 27A.2950(1)(10), which give the
respondent 14 days from the date of service or actual notice to file a
motion to terminate or modify the PPO.

Because MCR 3.703(A) requires a PPO petition to be brought as an
independent action, a PPO should not be dismissed upon conclusion of a
related matter (e.g., a divorce) between the parties. By abrogating the
provisionsin MCL 600.2950(1); MSA 27A.2950(1) and MCL 600.2950a(1);
MSA 27A.2950(1)(1) that would permit a PPO petition to be joined asaclaim
with another action or filed as a motion in a pending action, MCR 3.703(A)
prevents unintentional dismissal of the PPO upon conclusion of a matter in
which it might otherwise have been filed or joined.

Appeals from involuntary dismissals are by leave granted. MCR 3.709(B)
provides:*

“(1) Either party has an appeal of right from

“(a) an order granting or denying a persona protection order after a
hearing...or

“(b) the ruling on respondent’s first motion to rescind or modify the
order if an ex parte order was entered.

“(2) Appeals of all other orders are by leave to appeal.” [Emphasis
added.]

B. Voluntary Dismissal

MCR 3.704 permits the petitioner to move for dismissal of a PPO action prior
to the issuance of an order. Thereis no fee for filing this motion. /d. Because
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most PPO petitions request ex parte relief, and because courts must take
action on such petitions within 24 hours after filing (MCR 3.705(A)(1)), cases
involving voluntary dismissal of the petition will be relatively rare. If the
petitionisset for hearing, however, a petitioner may move the court to dismiss
the petition before the hearing takes place.

Note: MCR 3.704 makes no provision for the respondent to move for
dismissal of a PPO action prior to issuance of the order.

Because MCR 3.704 providesthat a PPO action “may only be dismissed upon
motion by the petitioner,” the court should not permit:

F Dismissal without a court order upon filing of anotice of dismissal as
described in MCR 2.504(A)(2)(a); or,

F Stipulated dismissals without a court order as described in MCR
2.504(A)(1)(b).

The court rules require judicial action for dismissal of a PPO action to permit
assessment of coercion or danger to the petitioner; therefore, court clerks
should not sign PPO dismissals without explicit court direction on a particular
petition. Factors such as coercion, lack of information, or belief that the abuse
will stop may cause a petitioner to abandon a court proceeding. For more
discussion these factors, see Sections 1.6(C) and 7.6(B).

Motion to Modify, Terminate, or Extend a PPO

Modification or termination of a PPO is governed by the PPO statutes and by
MCR 3.707. These authorities apply to:

F Domestic relationship and non-domestic stalking petitions, regardless
of the age of the petitioner, and

F Actionswith adult parties and parties under age 18.* However, parties
who are minors or legally incapacitated individuals must proceed
through a next friend. MCR 3.707(C). MCR 3.703(F) governs
proceedings through a next friend, and is discussed in Section
6.5(A) ().

. Time and Place to File Motion

The following timelines apply to motions to modify, terminate, or extend a
PPO. There are no motion fees for filing any of these motions. MCR
3.707(D).

1. Petitioner’s Motion to Modify or Terminate

Under MCR 3.707(A)(1)(a), a petitioner may file a motion to modify or
terminate a PPO and request a hearing at any time after the PPO isissued.
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Note: Although an earlier version of MCR 3.707 required that a motion
to modify or terminate a PPO had to be filed with the issuing court, the
current version of MCR 3.707(A)(1)(a) does not specify where the
motion must be filed.

2. Petitioner’s Motion to Extend the PPO

The petitioner may file an ex parte motion to extend the effectiveness of a
PPO, without a hearing, by requesting a new expiration date. This motion
must be filed with the court that issued the PPO no later than three days prior
to the order’s expiration date. Failure to timely file this motion does not
preclude the petitioner from commencing a new PPO action regarding the
same respondent. MCR 3.707(B)(1).

The court must act on the petitioner’ s motion to extend the PPO within three
days after it isfiled. /d.

3. Respondent’s Motion to Modify or Terminate the PPO

Under MCR 3.707(A)(1)(b), the respondent may file a motion to modify or
terminate a PPO and request a hearing within 14 days after receipt of service
or actual notice of the PPO. This 14-day period may be extended upon good
cause shown.* Unlike an earlier version of MCR 3.707 that required that a
motion to modify or terminate a PPO to be filed with the issuing court, the
current verson of MCR 3.707(A)(1)(a) does not specify where the
respondent’ s motion must be filed.

Note: As a practical matter, the court may have difficulty determining
when the PPO was served, which in turn causes difficulty in determining
whether the respondent’s motion for modification or termination was
timely filed. Given the practical difficulties of determining when service
occurs, and the “good cause” exception to the statutory 14-day limit,
court clerks should be instructed to accept respondents’ motions for
filing even if they are submitted more than 14 days after service. This
practice will allow a judicial determination of whether “good cause”
existsto extend the 14-day filing period.

Time to Hold Hearings

Under MCR 3.707(A)(2), the court must schedule and hold a hearing on a
motion to terminate or modify a PPO within 14 days of the filing of the
motion. See aso MCL 600.2950(14); MSA 27A.2950(14) and MCL
600.2950a(11); MSA 27A.2950(1)(11). However, the court must schedule the
hearing within five days after filing the motion in cases where the PPO
prohibits the respondent from purchasing or possessing a firearm, and the
respondent is licensed to carry a concealed weapon and is required to carry a
weapon as a condition of hisor her employment. /d. Occupationsincluded in
these provisions are:

F A police officer certified under MCL 28.601-28.616; MSA 4.450(1)-
4.450(16);

F A sheriff;
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F A deputy sheriff or a member of the Michigan Department of State
Police;

F A local corrections officer;
A Department of Corrections employee; or,

F A federal law enforcement officer who carries a firearm during the
normal course of hisor her employment.

T

A “federal law enforcement officer” means “an officer or agent employed by
a law enforcement agency of the United States government whose primary
responsibility is the enforcement of laws of the United States” MCL
600.2950(30)(b); MSA 27A.2950(30)(b), and MCL 600.2950a(29)(a); MSA
27A.2950(1)(29)(a).

A court’s failure to re-notice a respondent’s motion to terminate a PPO
adjourned at the respondent’ srequest did not render the PPO void or voidable.
People v Newland, ___ MichApp __; 2001 WL 717454 (No 212993, March
9, 2001).

If the respondent is under age 18, the court may not assign areferee to conduct
a preliminary inquiry or to preside at a hearing on the modification or
termination of a PPO. MCR 5.913(A)(1).*

. Service of Motion Papers

1. Motion to Modify or Terminate a PPO

MCR 3.707(A)(1)(c) requires the moving party to serve the motion and notice
of hearing at |east seven days before the hearing date. However, if the moving
party isarespondent who is entitled to an expedited hearing due to the impact
of afirearmsrestriction on his or her employment, notice one day prior to the
hearing is sufficient. /d. See Section 6.7(B) on the circumstancesrequiring an
expedited hearing.

MCR 3.707(A)(1)(c) further requires that service of the motion and notice of
hearing be effected by registered or certified mail, return receipt requested,
and delivery restricted to the addressee, pursuant to MCR 2.105(A)(2). On an
appropriate showing, the court may allow service in another manner under
MCR 2.105(1), which provides:

“(2) On ashowing that service of process cannot reasonably be made as
provided...the court may by order permit service of process to be made
in any other manner reasonably calculated to give the [respondent]
actual notice of the proceedings and an opportunity to be heard.

“(2) A reguest for an order under the rule must be made in a verified
motion dated not more than 14 days before it is filed. The motion must
set forth sufficient facts to show that process cannot be served under
this rule and must state the [respondent’s] address or last known
address, or that no address of the [respondent] is known. If the name or
present address of the [respondent] is unknown, the moving party must
set forth facts showing diligent inquiry to ascertain it. A hearing on the
motion is not required unless the court so directs.
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*Referees
licensed to
practice law
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hearing to
enforce aminor
PPO. MCR
5.913(A)(5).
See Section
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“(3) Service of process may not be made under this subrule before entry
of the court’ s order permitting it.”

Note: To prevent a party from manipulating a PPO proceeding by
intercepting mail sent from the court, the court might make careful inquiry
before permitting first class mail service of court documents on the parties
and witnesses to the action.

MCR 3.707 does not address service of amotion to modify or terminate a PPO
In cases involving a respondent under age 18. However, the Advisory
Committee for this chapter of the benchbook suggests that a good practicein
these cases might be to make service on both the respondent and the
respondent’s parent or parents, guardian, or custodian, if practicable. See
MCR 3.705(B)(2) (service of notice of hearing on issuance of PPO on
respondent’ s parent/guardian/custodian) and MCR 3.706(D) (service of PPO
on respondent’ s parent/guardian/custodian).

If the court grants modification or termination, the modified or terminated
order must be served under MCR 2.107, which permits service by delivery to
aparty or an attorney for aparty, or by first class mail. MCR 3.707(A)(3).

2. Notice of Extension of a PPO

If the expiration date on a PPO is extended, an amended order must be
entered. The order must be served on the respondent as provided in MCR
2.107, which permits service by delivery to aparty or an attorney for a party,
or by first classmail. MCR 3.707(B)(2).

. LEIN Entry

If the court modifies or terminates a PPO, or if the expiration date on a PPO
IS extended, the clerk must immediately notify the designated law
enforcement agency of the court’ sorder for entry into the LEIN system. MCR
3.707(A)(3), MCR 3.707(B)(2), MCL 600.2950(19)(b); MSA
27A.2950(19)(b), and MCL 600.2950a(16)(b); MSA 27A.2950(1)(16)(b).

Appeals From Decisions on Motions to Terminate or Modify a
PPO

If the PPO was entered ex parte, MCR 3.709(B)(1)(b) provides for an appeal
of right from the ruling on the respondent’s first motion to terminate or
modify the order. Appeals in al other cases are by leave to appeal. MCR
3.709(B) provides:

“(1) Either party has an appeal of right from

“(a) an order granting or denying a persona protection order after a
hearing...or
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“(b) the ruling on respondent’s first motion to rescind or modify the
order if an ex parte order was entered.

“(2) Appeals of all other orders are by leave to appeal.” [Emphasis
added.*]

6.8 A Word About Peace Bonds

The peace bond statutes (MCL 772.1-772.15; MSA 28.1154-28.1168)
specifically address domestic violence situations, thus providing the only civil
remedy against domestic violence available from the district court. However,
the Advisory Committee for this chapter of the benchbook has concluded that
PPOs afford more complete protection than do peace bonds. In the
Committee’ s opinion, peace bonds are better suited for dealing with disputes
among unrelated parties than for cases involving domestic violence.* The
Committee’s opinion is based upon the following characteristics of peace
bond proceedings:

F Peace bonds cannot be issued ex parte in emergency situations.

Peace bonds are issued after the aggrieved party files a complaint in
district court alleging that a person has threatened to commit an offense
against person or property. Upon filing of the complaint, the judge must
examine on oath the complainant and any other witnesses. MCL 772.2;

MSA 28.1155. If the judge determines that “there isjust reason to believe
the person will commit” an offense against person or property, the judge
may enter an order directing the person to appear within seven days. MCL

772.3; MSA 28.1156. If the person named in the complaint does not agree
to post a recognizance, the court must conduct a trial to determine if a
recognizance will be required. The person named in the complaint is
entitled to ajury trial. MCL 772.4(1); MSA 28.1157(1).

Domestic violence may escal ate when the abused individual takes stepsto
escape the abuse. Moreover, violence is more likely when the abuser has
free accessto an intimate partner.* The foregoing peace bond proceedings
may increase the danger, for they require notice to the abuser of potential

judicia intervention, followed by awaiting period of up to seven days—
perhaps in the same household with the abuser — before the court takes
action on the complaint. Thiswaiting period, aswell asthe period required
to conduct ajury trial, may give the abuser time and opportunity to injure
an intimate partner, or to coerce the partner to abandon the proceedings.
In contrast, the PPO statutes authorize the court to issue ex parte relief

without notice to the abuser in emergency situations. See Section 6.5(B).

F Peace bonds cannot be entered into the LEIN network.

MCL 772.13; MSA 28.1166 requires the court clerk to file atrue copy of
a peace bond with the law enforcement agency or agencies having
jurisdiction of the area in which the complainant resides or works. The
peace bond statutes make no provision for entry of the bond into the LEIN
system, however; LEIN entry isonly required in cases where the court has
issued an arrest warrant pursuant to MCL 772.3; MSA 28.1156 or MCL
772.13b; MSA 28.1166(b). Accordingly, if the complainant flees the
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*See Section
6.5(1) for
additional rules
governing
appealsin cases
involving a
respondent
under age 18.

*See Findlater
& Van Hoek,
Prosecutors &
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Violence: Local
Leadership
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Mich Bar J908,
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peace bonds
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Twelfth District
Court, 234
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(1999) (statutes
found
constitutional)
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(1994)
(addressing
procedures).

*These factors
may indicate
that the abuser
isat risk for
committing
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See Section
1.4(B).
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jurisdiction where the peace bond is on file, law enforcement officers in
the new jurisdiction will have no way of verifying the existence of the
peace bond. The PPO statutes better protect persons who have relocated,
by requiring the court clerk to notify adesignated law enforcement agency
of the PPO immediately upon issuance of the order. The designated law
enforcement agency is in turn responsible for entering the PPO into the
LEIN system. See Section 6.5(F).

The court may only use criminal contempt sanctions to enforce a
peace bond in limited categories of domestic relationships.

In addition to forfeiting the bond, a person who violates an order to keep
the peace in certain domestic relationships is subject to the contempt
powers of the court. Such offenders may be imprisoned for not more than
90 days and/or fined a maximum of $500. MCL 772.14a; MSA
28.1167(1). However, criminal contempt sanctions only apply where the
offender has breached the peace toward: a spouse or former spouse; a
person residing or having resided in the same household with the offender;
or, a person with whom the offender has had a child in common. The
criminal contempt sanctions imposed under the PPO statutes apply to
more categories of offenders, including persons involved in present or
past dating relationships with the victim, and any offender who stalks the
victim. See Sections 6.3(A) and 6.4(A).
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